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IN THE 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 2¢,770 


UNITED STATES OF AMERICA, Appellee 
Vv. 


LARRY N. BROWN, Appellant 


Appeal from the United states District Court for the 
Distzxict of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 
The appellant was found guilty by a jury of all ten 
counts contained in an indictment filed February 17, 1970. 


Judgment of conviction on counts 1, 4, 7, 10 was entered 


by the District Court on October 28, 1970. An appeal has 


been timely noted and jurisdiction of this court is invoked 


under 28 U.3.C. Section 12¢1. 


SAS 


REFERENCES TO RULINGS 
l. The District Judge's ruling denying appellant's 
motion for severance of counts is found at pages 3-6 
of the Transcript of Proceedings, September 22, 1870, 


Reporter debex. 


2. The ruling denying appellant's motion for dismissal 


as to the three counts based upon the theory of ‘aiding 


and abetting is found at pages 85-86 of the Transcript 


of Proceedings, September 22, 1970, Reporter Weber. 


FACTS 


On August 39, 196° two men robbed Mr. Joseph 


Wilder and Mr. Joseph Goldscheider, proprietors o£ the 


Bi-Rite Super Market in the District of Columbia. On 
October 3, 196° Messrs. tilder and Goldscheider were again 
robbed by two men. In an indictment filed February 17, 1979, 
the appellant: was charged with three counts of armed robbery, 
three counts of robbery, and four counts of assault with 
a dangerous weapon arising out of the incidents on both 
dates. One count each of armed robbery, robbery, and 
assault with a dangerous weapon was based upon the alleged 
aiding and abetting of the second robber on August 30. 

At trial, the major prosecution evidence was the 
testimony of Messrs. Goldscheider and Wilder, both of 
whom identified the appellant as the perpetrator of the 
crimes on both dates mentioned. The appellant presented 
no evidence. 

The jury returned a verdict of guilty on all ten 
counts. The judge subsequently entered judgment on counts 
1, 4, 7 and 10 and sentenced the appellant to terms of six 
to eighteen years on counts 1, 4 and 7 and to a term of 
three to ten years on count 10, all of said sentences to 


run concurrently. 


STATUTES AND RULES INVOLVED 
District of Columbia Code 


§22-105. Persons advising, inciting, or conniving 
at criminal offense to be charged as principals. 


In prosecutions for any criminal offense all 
persons advising, inciting, or conniving at the 
offense, ox aiding or abetting the principal offender, 
shall be charged as principals and not as accessories, 
the intent of this section being that as to all acces- 
sories before the fact the law heretofore applicable 
in cases of misdemeanor only shall apply to all crimes, 
whatever the punishment may be. 


Federal Rules of Criminal Procedure 


Rule 8. Joindex of offenses and of defendants 


(a) Joinder of Offenses. Two or more offenses 
may be charged in the same indictment or information 
in a separate count for each offense if the offenses 
charged, whether felonies or misdemeanors! or both, 
are of the same or similar character or are based 
on the same act or transaction or on two or more acts 
or transactions connected together or constituting parts 
of a common scheme or plan. 


Rule 14. Relief from Prejudicial Joinder 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defen- 
dants in an indictment or information or by such 
joinder for trial together, the court may: order an 
election or separate trials of counts, grant a 
severance of defendants or provide whatever other 
relief justice requires. In ruling on a motion by 
a defendant for severance the court may order the 
attorney for the government to deliver to the court 
for inspection in camera any statements or confessions 
made by the defendants which the government intends to 
introduce in evidence at the trial. 


SUMMARY _OF ARGUMENT 


Point 1 -- The appellant contends that his conviction 


must be reversed because the court improperly permitted 


the joinder of alleged offenses arising out of two sepaiate 
and distinct occurrences. The prejudice to the appellant 
under these circumstances was substantial, especially in 
light of his decision not to testify and because the sole 


issue in the trial was identification. 


Point 2 -- The appellant further contends that the evidence 
was insufficient to go to the jury on the issue of aiding 

and abetting and that his motion to dismiss the three counts 
based on the theory of aiding and abetting should have been 
granted. The prejudice to appellant from the court's failure 
to do so was considerable in that there was also prejudicial 


joinder of offenses. 
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ARGUMENT 


I. THE DISTRICT COURT IMPROPERLY DENIED APPELLANT'S 
MOTION TO SEVER COUNTS 7-10 FROM COUNTS 1-6. 


The appellant requests that the court read pages 
3-48, 63-82, and 85-86 of the Transcript of Proceedings, 
september 22, 1979, Reporter Weber (heieinafter, Transcript 
I), and the instructions to the jury, pages 1-24 of a second 
transcript dated september 22, 1970, Reporter Weber (herein- 
after, Transcript II). 

The leading case in this jurisdiction on prejudicial 
joinder of offenses is Drew v. United States, 331 F.2d 85, 
(D.C. Cir., 1964). There, this court ordered the reversal 
of a conviction where the joinder of offenses ~- although 


permissible under Rule 8(a) of the Federal Rules of Criminal 


Procedure -- indicated a sufficient possibility of prejudice 


under Rule 14 to require reversal. (Id. at 87) In delineating 
the standards by which joinder is to be measured, this court 


stated: 


“The argument against joinder is that the 
defendant may be prejudiced for one or more of 
the following reasons: (1) he may becone embar- 
rassed or confounded in presenting separate 
defenses; (2) the jury may use the evidence of 
one of the crimes charged to infer a criminal 
disposition on the part of the defendant from 
which is found his guilt of the other crime or 
crimes charged; or (3) the jury may cumulate the 
evidence of the various crimes charged and find 
guilt when, if considered separately, it would not 
so find. A less tangible, but perhaps equally 


persuasive, element of prejudice may reside in a 
latent feeling of hostility engendered by the 
charging of several crimes as distinct from only 
one." (Id. at 88) 


As stated in Drew, the rules relating to joinder of 


offenses are basically the same as those regarding the 


introduction of evidence of one crime into the trial of 
another. (Id. at 8¢-90) The general orinciple prevailing 

is that the introduction of such evidence is usually not 
permitted because the likelihood of a jury making an improper 
inference of guilt is high. Evidence of other crimes may be 
admitted, however, when relevant to prove (1) motive, (2) 
intent, (3) absence of mistake or accident, (4) a common 
scheme or plan, or (5) identity. 

The only two of these five exceptions conceivably 
applicable in, this case are common scheme or plan and 
identity. It is clear first that "identity" as used in this 
context does not mean merely that the same man has been 
identified by eye witnesses as the nerpetrator of two 
separate crimes. Identity as used in determining an exception 
to the rule of admissibility of evidence of prior crimes was 
described by this court in Drew as follows: 

"[I]£ the facts surrounding the two or more 
crimes,on trial show that there is a reasonable 


probability that the same verson committed both 
crimes: due _to the concurrence of unusual and 


distinctive facts relating to the manner in which 

the crimes were committed, the evidence of one 

would be admissible in the trial of the other to 

prove identity." (Id. at $0, emphasis added, foot- 

note omitted) 

It is clear that the facts of the two alleged crimes 
here do not show such a close Similarity in the manner of 


their commission as would make the evidence admissible in 


separate trials. The facts of each event are not unusual or 


distinctive nor do they concur. In fact the only similarity 


appears to be that the crimes were committed against the 
same two victims. The first crime was pecpeceaced in the 
business day inside the store while the second robbery was 
committed at 7:30 in the evening outside the ee in the 
street. A gun was used in both events, but chelgans were 
different. (fr. I, p. 16). Also the attitudes of the 
alleged robbers in both incidents appear to be different as 
reflected in the testimony of Goldscheider and Wilder. On 
August 30, the robber handed Goldscheider a moe “aS said 
"This is a hold-up" and asked that the money be put into 
the bag. (Tr. I, p. 19) On October 3, however, it appears 
that the robbex was very excited and nervous during the 
course of the robbery. He was pushing something at Gold- 
scheider in a very agitated fashion and said "one, two, 


three, give me the money! Quick! Quick!" (Tr. I, p. 15) 


Wilder testified that the October robber said "One, two, 


three; you hurry up." (Tr. I, p. 70) 


In Drew v. United States, supra, this court stated 


that"a fundamental difference between two persons contempla- 
ting crimes of this character [robbery and attempted robbery 
in Drew] would be the degree to which each was prepared to 
use force to achieve his objective." (Id. at 92-93) In Drew 
the fundamental difference found by this court was the 
apparent willingness of one to use his gun during the 
robbery and the reluctance of the person involved in the 
attempted robbery to use his gun. Here we have a similar 
difference in the attitudes of the alleged robbers in the 
two incidents. The first assailant was casual and assured, 
whereas the second showed signs of extreme nervousness and 
agitation. This difference should be sufficient under Drew 
to result in a finding that the evidence would not have been 
admissible in separate trials on each offense. 

Examining the only other remotely relevant exception 
which would permit evidence of one of the offenses to be 
admissible in a trial on the other, i.e., to show a common 
scheme or plan, it is clear that the two offenses charged 
do not arise out of the same transaction, series of trans- 


actions or continuing state of affairs so as to come under 
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this exception. No such common scheme can be inferred from 
the mere fact that the two men had been robbed pice in six 
weeks, for Goldscheider himself testified that he had been 
robbed ten or twelve times before these two robberies (Tx. 
I, pp. 31-32) 

Having found that there is no exception available 
that would have permitted evidence of one estas fs be intro- 
duced into a trial of the other, it is necessary nevertheless 
to turn to the simple and distinct test formalated by this 
court in Dunaway v. United States, 295 F.2d 23 (D.c. Cir., 
1953) before it can be said that the joinder ae improper. 


As stated in Drew, "the very essence of this rule 


is that the evidence be such that the jury is unlikely to 


be confused by it or misuse it." (331 F.2d at $3) In Drew, 


this court concluded, on relatively slim evidence that 
witnesses and counsel were somewhat confused eres the 
evidence relating to both crimes, that the jury might have 
been confused by the joinder and that reversal was required 
accordingly. (Id. at ¢3-¢4) 

It is submitted that this case presents a classic 
example of possible confusion of the jury. The separate 
dates involved were, of course, brought out in the testimony, 


but on at least one occasion the judge felt compelled to 


ask counsel to which date he was referring (Tr. I, p. 32), 
and Wilder at one point asked "Are you talking about the 
first time now?" (Tr. I, p. 69). In addition, the two 
events were merged in the jury's mind by the fact that the 
appellant was identified as the perpetrator of both crimes 
by the same witnesses at a single line-up. 

In his instructions to the jury the judge merely 
mentioned the different dates in a cursory review of the 
crimes charged and certainly made no clear distinction 
between them. Further, with regard to the charge itself 
the court stated as follows: 

“When I charge you with respect to the 

possible verdicts, I am going to point out that 

in the event of an armed robbery conviction, you 

don't consider robbery with assault with a danger- 

ous weapon; but you will consider the lesser in- 

cluded offenses of robbery and assault with a 

dangerous weapon." (Tr. II, ». 11) 

This kind of instruction is at best unclear, and read in 
the context of the specific list of possible verdicts (Tr. 
II, pp- 21-22), could be taken to mean that, if the jury 
found the appellant guilty of armed robbery, it should then 
pass over the counts charging the lesser included offenses. 


Conversely, if the jury found the appellant not guilty of 


armed robbery, then it was to consider the lesser included 


offenses of robbery and assault with a dangerous weapon. (Ibid) 
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The verdict, however, was guilty as to all ten counts, 
indicating a wholesale approach by the jury and emphasizing 
their confusion as to the separate offenses charged as well 
as to the two dates involved. 

The prejudice to the appellant resulting from this 
joinder is clear, the confusion of the jury is equally 
clear, and under Drew v. United 3tates, supra, the conviction 
must be reversed. 

The appellant also relies on the case of Gregory v. 
United states, 36° F.2d 185 (D.C. Cir., 1666), where this 
court in the trial of a number of counts arising out of 


two separate robberies held that the appellant's! motion for 


severance had been improperly denied. (Id. at 189) 


The cases in this jurisdiction decided since Drew 
which have held joinder proper in no way change the con- 
clusion that joinder here was improper, because these cases 
are all distinguishable on their facts. In Hill v. United 
States, 418 F.2d 449 (D.C. Cir., 1968), the trial judge 
"xeviewed meticulously and separately" the evidence as to 
each of two offenses. Glenn v. United States, 406 F.2a 
658 (D.C. Cir., 1°68), involved robberies of cab drivers 
which occurred in "quick succession", where each pair of 


robbers possessed unique and identical modus operandi. Also, 
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The second cab picked up the robbers where the first cab had 
left his robbers off, which clearly indicated a succession of 
events or a common scheme or plan. In Blunt v. United 3tates, 
494 P.2d 1283, (D.c. Cir., 1°68), the allegedly misjoined 


crimes occurred within hours of each other. The defendant 


in Ruff v. United States, 404 F.2d 1348 (D.c. Cir., 1968), 


had been charged with two robbery-rapes, which occurred 
two days apart and were "closely related in point of time, 
place and manner of execution." Furthermore, the exhibits 
were carefully segregated by event for presentation to the 
jury. Baker v. United States, 401 F.2d $58 (D.c. Cir., 
1968), involved non-violent crimes, where the issue of 
willfulness in the various tax law offenses charged would 
clearly have been admissible in separate trials to show 
guilty knowledge and intent. In Gray v. United States, 356 
F.2d 792 (D.C. Cir., 1966), no objection to the alleged 
prejudicial joinder was ever made at trial, and in Daly 
v. United States, 342 F.2d $32 (D.c. Cir., 1965), the sole 
objection was to the sheer number of counts (27) not to any 
actual prejudice. 

Finally, the fact that concurrent sentences were 
imposed in this case should not render the improper joinder 


harmless error as suggested in Blunt v. United States, sunra, 


at 1289, and Baker v. United States, supra, at 973. If in 
fact the jury accumulated evidence, used the evidence of 
one crime to find guilt in another, or was confused by the 


evidence submitted in support of the various counts, it 


cannot be said that the jury might not have acquitted the 


appellant of all charges if the counts had not been improperly 


joined. 


- 15 - 

II. APPELLANT'S MOTION FOR DISMISSAL AS TO THE AIDING 
AND_ABETTING COUNTS SHOULD HAVE BEEN GRANTED 
The appellant requests that the court read pages 

1-93 of the Transcript of Proceedings, September 22, 1970, 
Reporter ‘“leber (hereinafter, Transcript I) and page 17 of 
the instructions to the jury, September 22, 1970, Reporter 
Weber (hereinafter, Transcript II). 


As a general preposition, in oxder for an accused 


to aid and abet the perpetrator of a crime, he must associate 


with him in the venture, act with knowledge that a crime is 
being committed and possess mens rea. As the trial judge 
instructed the jury: 


"A person aids and abets another in the 
commission of a crime if he knowingly associates 
himself in some way with the criminal venture with 
the intent to commit the crime, participates in it 
as something he wishes to bring about and seeks by 
some act of his to make it succeed." (Tr. II, p. 17) 


An additional statement of aiding and abetting is found 
in Corpus Juris Secundum: 


“In order to aid and abet another to commit 
a crime, it is necessary that accused in some sort 
associate himself with the venture, act with know- 
ledge that an offense is to be committed, and share 
in the criminal intent of the principal in the first 
degree; the same criminal intent must exist in the 
minds of both. There must be a community of unlaw- 
ful purpose at the time that the act is committed, 
and even when there is a common unlawful purpose, 
acts done by one, not in pursuance of the criminal 
scheme or conspiracy, will not render the other 
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liable. No one of them is responsible for a 

criminal act of another which is the outcome of 

the latter's sole volition and unconnected with 

their criminal scheme. Concert of design! does 

not, however, necessarily involve participation 

in every detail of execution." (22 C.J.S., Criminal 

Law §387, pp. 255-56; footnotes omitted) . 

Turning to the evidence of the August 30 incident 
we find the following: Goldscheider says he was robbed 
by Brown. (Tr. I, pp. $-12) Wilder says he was robbed by 
an assailant yet unknown but claims to have seen Brown rob 
Goldscheider. (Tr. I, p. 67) Wilder claims also to have 
seen Brown standing by the front door of the store after 
the alleged roberies (Tr. I, p. 75), but Goldscheider's 
testimony in no way links Brown to the perpetrator of the 
robbery of wilder. 

Wilder's testimony, although damaging to Brown, 


is, however, intexnally contradictory, in conflict with 


Goldscheider's, and inherently unbelievable on the issue 


of aiding and abetting. Goldscheider testified that he 
could not see Wilder and that Wilder could not aoe him 
from their respective positions at their cash registers 
(Tr. I, p. 30). He also testified that there oS a parti- 
tion between them obscuring the view between them. (Tr. I, 
p- 30) Furthermore, according to Golascheider's testimony 


Wilder faced the door not Goldscheider's station. (Tr. I, 


p. 30) Goldscheider also testified on cross-examination 


that Wilder did not know that he, Goldscheider, was being 
xobbed. (Tr. I, p. 39) 

Wilder on the other hand attempts to link Brown 
to the man who robbed him, not only by stating a conclusion 
that they were together (Tr. I, p. 65) but also that he, 
Wilder, witnessed the robbery of Goldscheider. (Tr. I, p. 67) 
However, regarding the "togetherness" of Brown and the other 
alleged robber, Wilder testified on cross-examination as 
follows: 


"Q. Did you see both of these fellows at the 
same time? 


No. 
“ho did you see first? 
A. I saw first Mr. Brown." (Tr. I, p. 74) 
There is nothing in Wilder's testimony which supports his 
conclusion that Brown and the other assailant were together. 
(Tr. I, pp. 63-82) Wilder also testified that he saw Brown 
waiting at the front door to leave the store (Tr. I, pp. 69, 
75), but nowhere did he or Goldscheider say that Brown and 
the other alleged robber left together. 
The evidence as to Brown's aiding and abetting the 

alleged robber of ‘Jilder on August 39 is thus wholly insuffi- 


cient to support the jury verdict on counts 4, 5 and 6 of the 
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indictment. Reduced to its substantive essence, the evidence 
against Brown on the aiding and abetting charge is merely 
that Wilder saw him standing by the freezer before the 
incident and by the door afterward, and it is well settled 
that mere presence at the scene of the crime is not enough 
to support a charge of aiding and abetting. E.g., United 
states v. Williams, 34 U.S. 58, 64 n. 4 (1651) and cases 
therein cited. In fact ". .. knowledge that a crime is 
being committed, even when coupled with presence at the 
scene, is generally not enough to constitute aiding and 
abetting." United states v. Garguilo, 310 F.2d 249, 253 
(2a Cir., 1962). 

The testimony of Wilder that he witnessed the entire 
alleged robbery of Goldscheider by Brown is inherently 
unbelievable and should be disregarded. Resolving the 
conflict as to whether or not the view between Goldscheider 
and Wilder was obstructed should result in the more reasonable 
conclusion that the view was obstructed. Goldscheider's 
testimony is very specific regarding placement of the cash 


registers, the existence and placement of obstructions and 


the direction each man faced. This conclusion is further 


supported by Goldscheider's testimony that neither he nor 


wilder knew that the other was being robbed. (Tr. I, p.- 30) 


Wilder's testimony thus comes off as a transparent attempt 
to clinch the prosecution on the aiding and abetting counts, 
thus cumulating the prejudice against the appellant. 

The evidence on this basis being thus insufficient, 
the court never should have permitted the three counts in 


question to go to the jury, and for this reason the appellant's 


conviction must be reversed. 


CONCLUSION 
For the foregoing reasons the appellant requests 


that the judgment of conviction be reversed. 


Respectfully submitted, 


Henry Roemer McPhee 


John G. DeGooyer 


Counsel for Appellant 
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In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court properly denied appellant’s 
motion for severance of counts of the indictment? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,770 


Unirep States or America, Appellee, 
v. 


Larry N. Brown, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a ten-count indictment filed February 17, 1970, ap- 
pellant was charged with three counts of armed robbery 
(22 D.C. Code §§ 2901 and 3202), three counts of robbery 
(22 D.C. Code § 2901) and four counts of assault with a 
dangerous weapon (22 D.C. Code § 502). On September 
22, 1970, trial was held before the Honorable John H. Pratt 
and a jury. On that date appellant was found guilty of the 
three counts of armed robbery and one count of assault 
with a dangerous weapon (count ten), with no verdict re- 
turned on the other robbery and assault counts. On October 
28, 1970, appellant was sentenced to six to eighteen years’ 
imprisonment on each of the armed robbery counts and 
three to ten years on the assault, all sentences to run con- 
currently. This appeal followed. 


(1) 


2 


The Robberies 


At approximately 6:00 p.m. on August 30, 1969, Joseph 
Goldscheider and Joseph Wilder, co-owners of the Bi-Rite 
Super Market at 3406 Eleventh Street, N.W., were both 
working at separate cash registers in the check-out lanes 
of their store. Both Messrs. Goldscheider and Wilder ob- 
served a man dressed in a blue T-shirt looking into the 
frozen food case. Close by, another stranger positioned 
himself behind the frozen foods. Within a few minutes 
the man in the blue T-shirt approached Mr. Goldscheider’s 
register, brandished a black revolver, and said, ‘‘This is 
a holdup’”’ (Tr. I, 10). While so doing the armed man 
handed Goldscheider a bag and demanded that it be filled 
with cash from the register. After obeying this order, 
Goldscheider was then told, ‘‘Take it out from your 
pockets’’ (Tr. I, 10). Again he complied. During this phase 
of the holdup, Mr. Goldscheider clearly observed his as- 
sailant’s entire face at a distance of less than four feet 
in the fluorescently well-lit grocery store. 

Moments after the inception of the robbery of Mr. Gold- 
scheider, the stranger who had previously stood behind 
the frozen foods suddenly approached Mr. Wilder’s check- 
out register. Pulling out a .45 caliber revolver and a bag, 
he too demanded the contents of the cash register. Mr. 
Wilder obeyed the gunman’s order, and while doing so, he 
noticed that Mr. Goldscheider’s robber, who had already 
completed his part of the crime, was ‘‘ready to go out the 
door and escape. He was waiting for him, for the other 
fellow.’ (Tr. I, 75.) The duo then left, having taken 
approximately $260 from Mr. Goldscheider’s register and 
approximately $160 to $170 from that of Mr. Wilder (Tr. 
I, 8-12, 25-35, 63-69, 74-82). 

At approximately 7:30 p.m. on October 3, 1969, Messrs. 
Wilder and Goldscheider were in the process of leaving 


1<<Tr, I’? refers to the transcript of the trial on September 22, 1970; 
«Tr, II’’ refers to the transcript of the trial court’s instructions to the 
jury; and ‘‘Tr, III’? refers to the transcript of the verdict. 
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their store for the night. Goldscheider went ahead of his 
colleague, approached his car which was parked near the 
front of the store, and started to open the trunk to place 
some groceries inside. Suddenly Mr. Goldscheider felt a 
gun in his back and was held at bay by a criminal whose 
face he never saw. Meanwhile Mr. Wilder, who was then 
closing the store, was confronted by a man whom he im- 
mediately recognized as the blue T-shirted robber of five 
weeks past. ‘‘He approached me,’’ Mr. Wilder testified, 
“right in my stomach with a revolver’? and demanded 
money. Wilder followed his order and gave the robber an 
undetermined amount of cash. The desperado then forced 
Wilder, still at gunpoint, to accompany him to Gold- 
scheider’s car. Keeping the weapon trained at Wilder’s 
stomach, he approached Goldscheider, directly faced him 
at a distance of two to three feet and demanded his money, 
stating, ‘“‘One, two, three; you hurry up” (Tr. I, 70); 
‘‘Give me the money”’ (Tr. I, 45). Defenseless, Mr. Gold- 
scheider surrendered approximately $1100 to the gunman. 


Both robbers then fled. (Tr. I, 3-13, 39-45, 69-70.) 


The Pretrial Identifications 


On December 9, 1969, Detective John Bratsch, who was 
then assigned to the Robbery Squad, went to the Bi-Rite 
Market to see if the complainants could make a photo- 
graphic identification of either of the robbers. Mr. Gold- 
scheider and Mr. Wilder separately viewed a set of ten 
photographs, one of which was of appellant. Free from 
anyone’s suggestion, Wilder identified appellant as the 
“subject that he thought was the [blue T-shirted] person’? 
responsible for the August 30 and October 3 robberies? 
Goldscheider could not identify anyone from photographs 
at this time (Tr. I, 51-54). 

On December 11, 1969, both victims attended a lineup at 

? Detective Bratsch testified at trial that Mr. Wilder made this tentative 


identification of appellant. Wilder himself testified that he did not remember 
if he made this photographic identification (Tr. I, 71). 
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the Robbery Squad office. Separately again, and free from 
anyone’s suggestions, both Goldscheider and Wilder posi- 
tively identified appellant (No. 1 in the line) as the robber 
who had raided Goldscheider’s cash register on August 30 
as well as the man that had robbed them both on October 3 
(Tr. I, 17-22, 54-58, 71-73). 


The Trial 


As a preliminary matter, appellant’s counsel moved to 
sever the counts of the indictment relating to the two 
robberies. After argument this motion was denied* (Tr. 
I, 3-6). 

Mr. Goldscheider and Mr. Wilder testified for the Gov- 
ernment, relating the details of appellant’s role in both 
robberies. Both men also told of selecting appellant at the 
December 11 lineup* and made positive in-court identifica- 
tions of appellant. 

After it was stipulated that Mr. Goldscheider did not 
identify appellant’s photograph on December 9, 1969, both 
the Government and the defense rested. Thereafter ap- 
pellant’s counsel moved to dismiss the counts of the indict- 
ment relating to the August 30 robbery of Mr. Wilder 
(counts four through six) because of the lack of ‘‘any 
testimony of a conspiracy or any testimony of charge of 
conspiracy or any testimony with regard to any attempt 
against Mr. Wilder.’’ (Tr. I, 85.) After brief argument, 
the trial court denied appellant’s motion, ruling that these 
counts could properly be submitted to the jury on a theory 
of aiding and abetting. After being instructed by the court, 
the jury retired to begin its deliberations at 3:46 p.m. on 


3 The trial court ruled: ‘‘Rule 8 [Frep. R. Criu. P.] clearly permits a 
joinder in this kind of situation and I think the rationale of Drew and Bradley 
both permit such a joinder, and we will proceed with the indictment as it is 
presently draftcd.’’? (Tr. I, 6.) The court was referring to Drew v. United 
States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964), and Bradley v. United 
States, U.S. App. D.C. ——, 433 F.2d 1113 (1969). 


+A photograph of the lineup (Government’s Exhibit No. 1) was identified 
at trial by Mr. Goldscheider, Mr. Wilder and Detective Bratsch and was 
introduced into evidence (Tr. I, 18, 56, 72-73, 83-84, 92). 
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September 22, 1970. Thirty-seven minutes later a verdict 
of guilty was returned. 


ARGUMENT 


The trial court properly denied appellant’s 
motion for severance of counts of the indict- 
ment. 

(Tr. IL, 19-20; Tr. II, 2a-2) 


Appellant argues that the trial court erred in denying his 
motion to sever those counts of his indictment relating to 
the August 30 robbery from those pertaining to the robbery 
of October 3.° His contention is without merit. 

Appellant correctly recognizes that the reasons for grant- 
ing a severance of counts of an indictment pursuant to Fen. 
R. Crm. P. 14 are that: 

(1) [the defendant] may become embarrassed or con- 
fused in presenting separate defenses; 

(2) the jury may use the evidence of one of the crimes 
charged to infer a criminal disposition on the part 


of the defendant from which is found his guilt of 
the other crime or crimes charged; 

(3) the jury may cumulate the evidence of the various 
crimes charged and find guilt when, if considered 
separately, it would not so find. Drew v. United 
States, supra note 3, 118 U.S. App. D.C. at 14, 331 
F.2d at 88. 


Appellant does not contend that he was embarrassed or 
confused in presenting his defense; rather, he principally 
relies on the prejudice which might accrue from a sugges- 


5 Apparently appellant does not challenge the joinder of the robberies under 
Fep. R. Crm. P. 8(a). Such a challenge, of course, would be insupportable. 
See Hill v. United States, 135 U.S. App. D.C. 233, 418 F.2d 499 (1968); 
Gray v. United States, 123 U.S. App. D.C. 39, 356 F.2d 792 (1966). Therefore, 
since appellant’s argument must be premised on a misapplication of Rule 14, 
rather than Rule 8(a), to secure a reversal he must demonstrate to this 
Court a clear abuse of the trial court’s discretion resulting in substantial 
prejudice. Blunt v. United States, 131 U.S. App. D.C. 306, 312 n.16, 404 F.2d 
1283, 1289 n.16, (1968), cert, denied, 394 U.S, 909 (1969); Baker v. United 
States, 131 U.S. App. D.C. 7, 23, 401 F.2d 958, 974 (1968). 
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tion that he was of a criminal disposition and from a cumu- 
lation of evidence of guilt. Appellant concedes, as he must, 
that these two dangers ‘‘are largely absent in a situation 
where evidence of each of the joined offenses would be 
admissible in a separate trial for the other, under the rules 
governing admissibility of other crimes evidence.’? Baker 
v. United States, supra note 5, 131 U.S. App. D.C. at 23, 
401 F.2d at 974; see Bradley v. United States, supra note 
3, —U.S. App. D.C. at —, 4383 F.2d at 1118. Essentially the 
rule is that evidence of other crimes is admissible when it 
relates to any of the following: ‘‘(1) motive, (2) intent, 
(3) the absence of mistake or accident, (4) a common 
scheme or plan embracing the commission of two or more 
crimes so related to each other that proof of one tends to 
establish the other, and (5) the identity of the person 
charged with the commission of the crime on trial.’? Drew 
v. United States, supra note 3, 118 U.S. App. D.C. at 16, 
331 F.2d at 90. Appellant categorically denies that any one 
of these requirements would have been satisfied if his 
robberies had been tried separately. We strongly disagree 
and submit that evidence of each robbery would have been 
mutually admissible in the trial of the other to bolster the 
witnesses’ identifications of appellant. Bradley v. United 
States, supra. 

As is often the case in robbery trials, the most important 
evidence against appellant was the identification made by 
the complainants. It was therefore important, as this Court 
has recently emphasized, to permit the jury to know all 
of the circumstances surrounding the courtroom identifica- 
tions. See United States v. Williams, 137 U.S. App. D.C. 
231, 421 F.2d 1166 (1970); Clemons v. United States, 133 
U.S. App. D.C. 27, 408 F.2d 1230 (1968) (en banc), cert. 
denied, 394 U.S. 964 (1969). In the instant case one of the 
important circumstances that led to the positiveness of the 
identifications was the fact that appellant had twice, within 
a five-week period and in an undisguised and unmasked 
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manner, robbed Messrs. Goldscheider and Wilder. Thus 
evidence of each confrontation ‘‘promise[d] a real contri- 
bution in the process of identity,’’ and the probative value 
of the testimony far outweighed its prejudicial propensity. 
Bradley v. United States, supra note 3, —U.S. App. D.C. 
at —, 433 F.2d at 1119; cf. United States v. Greenwell, D.C. 
Cir. No. 22,563, decided September 12, 1969 (unreported). 
Since the evidence would have been mutually admissible in 
separate trials, the ‘‘obviously important considerations 
of economy and expedition in judicial administration”’ pre- 
vail over the need for a severance.* Drew v. United States, 
supra note 3, 118 U.S. App. D.C. at 14, 331 F.2d at 88. 

In any event, even if this Court were to find that the 
evidence was not mutually admissible, appellant’s convic- 
tion should still not be reversed. This is so because no 
prejudice exists where the Government’s evidence is simple, 
concise and unlikely to cause confusion. Bradley, supra 
note 3, —U.S. App. D.C. at —n.45, 433 F.2d at 1121 n.45; 
Hill v. United States, supra note 5, 135 U.S. App. D.C. at 


234, 418 F.2d at 450; Gray v. United States, supra note 5; 
Dunaway v. United States, 92 U.S. App. D.C. 299, 303, 205 
F.2d 23, 26-27 (1953). In the case at bar appellant was 
tried for separate crimes, and the evidence as to each was 
very simple and concise. The jury could not possibly have 
had any difficulty in separating and sifting the evidence of 


© Appellant argues that evidence of the robberies were not mutually ad- 
missible to prove identity because ‘‘the facts of the two alleged crimes 
here do not show a close similarity in the manner of their commission 
....’? (Brief for Appellant at 8.) In response to this myopic characterization 
of the evidence, we need only point out that detailed factual sameness is not 
required. ‘‘The inquiry, rather, is whether the two have enough in common to 
justify a cautious judgment that the probative force of the common details 
received in evidence is appreciable, and so much so as in the scheme of 
jurisprudential values to outweigh the potential harm to the accused.’’ Bradley 
v. United States, supra note 3, U.S. App. D.C. at ——, 433 F.2d at 
1120 (footnotes omitted). The fact that appellant robbed the same com- 
plainants at the same place of business within a five-week period amply 
satisfies this requirement. 
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each crime. We see no potential for prejudice on this 
record.” 


7 Appellant argues that this case is ‘‘a classic example of possible con- 
fusion to the jury’’ (Brief for Appellant at 10). To support this contention 
he points to the fact that on one occasion the trial court asked defense 
counsel which robbery he was referring to while cross-examining Mr. Gold- 
scheider. We submit that the court’s question to counsel was not an indication 
of confusion but rather an appropriate step to assure that the complainant’s 
answer would be responsive to counsel ’s question. 

Appellant also faults the trial court’s jury instructions as being no more 
than ‘‘a cursory review of the crimes charged and certainly mak[ing] no clear 
distinction between them [the robberies]’’ (Brief for Appellant at 11). 
In this regard, the court specifically announced to counsel that it was going 
to instruct the jury ‘‘that each offense and the evidence applicable thereto 
[should] be considered separately; the fact that you should find the defendant 
guilty or not guilty on one count should not control with respect to the other 
counts of the indictment.’’ (Tr. II, 19.) Defense counsel’s response was an 
unequivocal waiver of this instruction. 

Mr. Griaaxpr [defense counsel]: Well, I don’t feel that instruction 
given at this time is particularly observant. If the Court wishes to... 
Tue Court: I don’t think so. We will waive it if you don’t want it. 
Mr. Grrwatpr: I have no objection to its not being used. 
Tur Court: Okay. We will let it go. (Tr. II, 19-20.) 
Because of this waiver appellant cannot now claim that the court’s instruc- 
tions failed to distinguish adequately between the crimes. Cf. Jones v. United 
States, 128 U.S. App. D.C. 36, 40, 385 F.2d 296, 300 (1967). 

Finally appellant states that the jury took ‘‘a wholesale approach’’ to the 
evidence because ‘‘[t]he verdict ... was guilty as to all ten counts. . .’’ 
(Brief for Appellant at 12), This is a misstatement of the record. Appellant 
was found guilty of only counts one, four, seven, and ten, with no verdict re- 
quired or returned on the other counts (Tr, ITI, 2a-2). 
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CONCLUSION 


Wuezeroke, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed.? 


THomas A. FLanneEry, 
United States Attorney 


Joun A. Trnry, 
Dante, E. Toomey, 
Cuartes H, Rotsracner, 
Assistant United States Attorneys. 


‘ Appellant’s argument that there was insufficient evidence to sustain his 
conviction as an aider and abettor to the August 30 robbery of Mr. Wilder 
(count four) is totally unavailing. In determining whether there was 
sufficient evidence to support the jury’s finding that appellant knowingly 
participated in this robbery, the evidence must, of course, be viewed in its 
entirety and in the light most favorable to the Government, giving full 
allowance for the right of the jury to assess the credibility of witnesses, weigh 
the evidence, and draw justifiable inferences of fact. United States v. Parker, 
D.C. Cir. No. 23,797, decided February 9, 1971; United States v, Harris, 
—— U.S. App. D.C. , 435 F.2d 74 (1970); Bailey v. United States, 
135 U.S. App. D.C. 95, 416 F.2d 1110 (1969); Curley v. United States, 
81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947). If 
the jury could find knowing guilty participation, then its verdict must not be 
disturbed on appeal. United States v. H. arris, supra. 

In the case at bar there was abundant uncontradicted proof that linked 
appellant with his uncaptured colleague. It included testimony that (1) 
appellant and his confederate were seen together by the frozen food case 
moments before the August 30 robberies; (2) appellant’s robbery of Mr. 
Goldscheider was immediately succeeded by his confederate’s robbery of 
Mr. Wilder; (3) both appellant and his friend demanded that the loot from the 
cash registers be put in bags; (4) after appellant finished robbing Mr. Gold- 
scheider, he waited by the exit of the market for the other criminal to 
complete his assignment in the robbery; (5) both men fled together (Ges 1h 
8-12, 25-35, 63-69, 74-82). Under the relevant test for reviewing the sufficiency 
of evidence mentioned above, the record more than amply supports the jury’s 
conclusion that appellant and his confederate participated in the joint 
venture of robbing both of the co-owners of the Bi-Rite Super Market on 
August 30, 1969. 
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